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OVERVIEW 

Legal Issues Related to LGBT Students and Staff 
 Applicable laws 
 Privacy concerns 
 Use of facilities 
 Records 
 Extracurricular activities 
 Dress code 
 Best practices 
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APPLICABLE LAWS 

•  Federal law that prohibits discrimination in employment based on 
various protected classifications including sex/gender 
 Encompasses sex / gender “stereotyping” 
 Does not expressly include sexual orientation or transgender  
 Scope was extended to transgender employees by the EEOC  in 2012 

Title VII 
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APPLICABLE LAWS 

Title VII case law 
  Price Waterhouse v. Hopkins: U.S. Supreme Court decision holding that Title VII 

prohibits employers from considering things like a woman’s conformity with gender 
stereotypes for the purposes of employment, promotion, benefits, etc. 
  Ms. Hopkins was a candidate for partnership at Price Waterhouse. A partner advised her that 

she should walk, talk and dress more femininely in order to improve her chances. 
 

  Smith v. City of Salem: 6th Cir. Ct. of Appeals decision holding that Price Waterhouse 
also prohibits considering a male employee’s conformity with gender stereotypes. 
  Smith was born male and served for seven years as a firefighter while identifying as a man. 

Smith was diagnosed with Gender Identity Disorder and began transitioning to female, at which 
point he was terminated. 

 

  Macy v. Holder: EEOC decision extending Title VII protections to transgender 
employees. 
  Macy interviewed for a position while still presenting as male. She confirmed several times that 

the position was hers, pending completion of background check.  She then told the employer 
she was transitioning to female. The company told her the position was no longer available. 
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APPLICABLE LAWS 

Title IX 
•  Federal law that prohibits discrimination based on gender in educational 

programs that receive and utilize federal financial assistance. 
  Applies to sexual harassment of LGBT students and employees 
  Applies to harassment based on a student or employee’s failure to conform to 

gender stereotypes 

•  Case law  
  Mathis v. Wayne Cty. Bd. of Edn.: 6th Cir. Ct. App. affirmed the finding of the jury 

that the school officials were deliberately indifferent to sex or gender based 
harassment. 
−  Basketball coach failed to take action against hazing in the locker room that included older 

boys putting younger ones in sexual positions and penetrating them with markers. School 
imposed a minimal suspension. The jury concluded the school was deliberately indifferent, 
awarding the Plaintiff students $100,000 each. 

  Office of Civil Rights Guidance:  The U.S. Department of Education has 
determined that schools have a duty under Title IX to protect all students 
(including LGBT students) from sexual violence.  
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Equal Protection Clause 

  14th Amendment guarantees that no state will “deny to any person within its 
jurisdiction the equal protection of the laws.”  Civil liability for violating the law 
arises under 42 USC Section 1983. 

  Case law 
  Flores v. Morgan High Sch. Dist.: 9th Cir. Ct. App. Case affirming denial of summary 

judgment, finding there was sufficient evidence for a jury to determine if the school 
deliberately violated students’ equal protection rights by failing to address 
harassment or discrimination once the school was aware of it. 
−  Students targeted as LGBT complained repeatedly about physical and verbal harassment, 

and pornography and anti-gay notes stuck in lockers. School officials ignored the complaint 
and failed to respond in the same manner they would have for other complaints of 
harassment. 

 

APPLICABLE LAWS 
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APPLICABLE LAWS 

First Amendment 
  Prohibits Congress or states from abridging the freedom of speech or 

expression or interfering with the right of people to peaceably assemble, 
including associating with whomever they choose. 

 
  Students have the right, within dress code limits, to dress without regard to 

gender stereotypes. 
  Example: A school cannot require a female student to wear dresses or skirts as long 

as what she chooses to wear complies with the school dress code. 
 

  Students have the right, within dress code limits, to wear clothing with certain 
anti-gay messages on it. 

 



8 squirepattonboggs.com 8 squirepattonboggs.com 

APPLICABLE LAWS 

First Amendment case law 
  Pat Doe v. Yunits: (Mass. Sup. Ct.) Though the case was filed because a 

female transgender middle school student was prohibited from dressing like 
a female, that claim was voluntarily dismissed without prejudice.  The case 
proceeded under Massachusetts’ state law governing disability 
discrimination.  State law (unlike federal law) did not exclude gender identity 
disorders. 

  Zamecnik v. Indian Prairie Sch. Dist. #240: 7th Cir. Ct. of App. agreed that the 
First  Amendment allowed students to wear  t-shirts that said “Be happy, not 
gay” because there was no evidence the shirt would cause a substantial 
disruption.  The phrase did not arise to “fighting” words and was found to be 
“tepidly negative”. 
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APPLICABLE LAWS 

FERPA 
34 C.F.R. Chapt. 99 
  Prohibits schools from disclosing personally identifiable information about 

students except to the student or his/her guardian, unless the student or 
guardian consents. 

Ohio’s Anti-Bullying Law 
O.R.C. 3313.666 
  Requires schools to develop policies to prevent and punish bullying and 

harassment. 
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STUDENTS: PRIVACY CONCERNS 

FERPA 
  Records and communications related to sexual orientation or gender identity 

are protected personally identifiable information. 
 
  Case studies 

  NYC Dept. of Ed. Guidelines: Clarifies a transgender student’s status is personally 
identifiable information that cannot be disclosed to anyone, including other 
employees, unless that person has a legitimate educational need to know. 

 
  Raytown, Missouri:  Presumably with the consent of a student’s parents, a school 

district mailed a letter to all elementary school parents announcing that Adam would 
be returning to school as Jasmine, and asking parents to discourage their kids from 
bullying Jasmine.  The letter made the local paper. 



11 squirepattonboggs.com 11 squirepattonboggs.com 

STUDENTS: PRIVACY 

“Outing” a student 
  “Outing” is disclosing a person’s gender identity or sexual orientation to 

someone who does not yet know that person’s gender/orientation. 
 

  Students do have some level of privacy interest in their gender identity and sexual 
orientation. 

 
  Disclosure by the student in one context does not waive the privacy right. 
 
  Subject to FERPA, administrators may reveal a student’s gender identity or sexual 

orientation in order to comply with due process requirements. 
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STUDENTS: PRIVACY 

“Outing” case studies 
  Nguon v. Wolf (C.D. Cal.): Principal was justified in outing a student to her 

mother when he did so in an effort to describe the offense for which the 
student was being suspended (repeated inappropriate public displays of 
affection). 

 
  Wyatt v. Kilgore Ind. Sch. District, et al. (5th Cir. Ct. App.): Student’s right to 

privacy in her sexual orientation did not extend to keeping the information 
from her parent while the student was a minor. 

 

  Sterling v. Borough of Minersville (3rd Cir. Ct. App.):  The court affirmed the 
district court’s denial of summary judgment, finding a police officer could be 
liable when an 18-year-old high school student killed himself after the officer 
threatened to reveal the student’s sexual orientation to family members. 
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STUDENTS: USE OF SCHOOL FACILITIES 

Restrooms, locker rooms and overnight trips 
  Permit students to use whichever restroom or locker room corresponds to the 

gender with which they identify. 
 
  Provide unisex, single-person options for any students who prefer them. 
 
  Permit students to room on overnight trips based on the gender with which 

they identify. 
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STUDENTS: USE OF SCHOOL FACILITIES 

Restrooms, locker rooms and overnight trips: Case studies 
  Doe v. Reg’l Sch. Unit 26 (Maine Sup. Ct.): School violated state prohibition on sexual 

orientation discrimination by forcing a transgender girl to use the boys’ restroom. 

  Fort Carlson School District (CO): School violated state anti-discrimination law by 
forcing a transgender girl to use either a staff restroom or a gender-neutral option in 
the nurse’s office. 

  Freemont School District (CO): Parents of non-LGBT students are trying to get the 
district to change a policy allowing transgender students to use the restroom that 
corresponds to the gender they identify with. 

  California AB1266 (2013): Gives transgender students the right to choose which 
restrooms and locker rooms to use. 



15 squirepattonboggs.com 15 squirepattonboggs.com 

STUDENTS: RECORDS 

Official vs. Day-to-day 
  O.R.C. Chapt. 1347 requires schools to maintain true and accurate records 
  Official records: Use the student’s legal name, legal sex and appropriate 

corresponding pronouns. 
  Day-to-day references: Use the students’ preferred name, gender and 

pronouns.  
  Examples: References to the student by teachers and other students, school ID 

badges, etc. 

  Case study 
  NYC public schools use the distinctions listed above. The district will also adjust a 

student’s official records if the student legally changes his/her name and/or sex. The 
district also maintains records with the original legal name and sex for clarity. 
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STUDENTS: EXTRACURRICULAR ACTIVITIES 

Interscholastic sports 
  National Federation of State High School Associations suggests considering: 

 Whether the student is undergoing hormone therapy 
 Whether there is an appeals process and what it entails 
 What rules exist under your state’s athletic association 
 

  Also ensure athletes are accommodated at other schools when the teams 
travel. 
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STUDENTS: EXTRACURRICULAR ACTIVITIES 

Interscholastic sports: Case studies 
  NCAA: (1) Female-to-male, chemically transitioning – may compete on a 

men’s team; (2) male-to-female, chemically transitioning – may continue on a 
men’s team and may not play for a women’s team until after one year of 
testosterone suppression treatment; (3) not transitioning yet – must play for 
birth gender’s team. 

 
  OHSAA: (1) Female-to-male may compete on men’s teams; (2) male-to-

female policy is not clear. The association is working on creating a 
comprehensive policy based on the NFHS suggestions and the model 
policies in the Griffin article. 
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STUDENTS: EXTRACURRICULAR ACTIVITIES 

Physical Education classes 
  Allow students to choose the P.E. class that corresponds to the gender with 

which they identify. 

Plays and drama classes 
  Assign roles according to the gender with which each student identifies or 

without any regard to gender. 

School dances 
  Avoid polices or practice that seem to punish LGBT students for their choice 

of partner or to impose gender stereotypes. Consider:  
  Whether same-sex couples are eligible for couples discounts on tickets 
  Whether same-sex couples must get parental permission to attend together 
  Whether biological gender affects dress codes and/or selection of homecoming/

prom courts. 
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STUDENTS: DRESS CODE 

  Schools may impose reasonable dress codes. 
  Students have the right to dress without regard to stereotypical gender-

specific clothing, but still must comply with any reasonable dress code 
restrictions. 

  Schools cannot require students who are biologically female to wear 
dresses instead of suits, or students who are biologically male to wear suits 
instead of dresses. 
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STAFF: PRIVACY CONCERNS 

  FERPA does not apply to staff records 
 
  Staff members’ privacy in sexual orientation or gender identity is protected  

  “Outing” a staff member may violate that person’s privacy rights under the 14th Amendment. 
  The constitutional right to privacy includes “the individual interest in avoiding disclosure of 

personal matters.”  Nixon v. Adm’r of Gen. Servs., 433 U.S. 425, 457 (1977). 
  The U.S. Supreme Court has repeatedly held that information about an individual’s intimate 

relationships falls under the right to privacy, meaning government disclosure of that information 
(“outing”) may violate the 14th Amendment. 

 

  Case study 
  Wyatt, supra: An adult’s sexual orientation is an inherently private matter. The 

considerations applied to the student in Wyatt (that she was a minor and the 
disclosure was to her parent), would not apply in the case of an adult who had 
been outed. 
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STAFF: USE OF SCHOOL FACILITIES 

Restrooms and overnight trips/chaperoning 

  Restrooms: Permit staff to use the restroom that corresponds to the gender 
with which they identify. Provide single-occupant, unisex options for anyone 
who prefers to use them. 

  Overnight trips/chaperoning: Staff should be assigned gender-segregated 
chaperone duties based on the gender with which they identify. 
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STAFF: RECORDS 

Official vs. Day-to-day 

  Official records: Use the employee’s legal name, legal sex and appropriate 
corresponding pronouns. 
  Schools should change the employee’s record if he/she legally changes his/her 

name and/or sex. 
 

  Day-to-day references: Use the staff member’s preferred name, gender and 
pronouns.  
  Examples: References to the teacher by staff and students, school ID badges, 

mailbox labels, etc. 
  Includes the name of the teacher that is provided to parents and students 
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STAFF: EXTRACURRICULAR ACTIVITIES 

To the extent staff supervision of extracurricular activities is 
assigned by gender, an employee should be assigned based 
on their asserted gender. 



24 squirepattonboggs.com 24 squirepattonboggs.com 

STAFF: DRESS CODE 

  Schools may establish reasonable dress codes for staff. 
  Staff members have the right to dress without regard to stereotypical 

gender-specific clothing, but still must comply with any reasonable dress 
code restrictions. 

  Case studies 
  Price Waterhouse v. Hopkins: Prohibiting Employers may not consider things like 

whether a woman dresses in traditionally feminine clothes, wears makeup, styles 
her hair, etc. in assessing her promotion potential. 

  Smith v. City of Salem, Ohio: If employers cannot discriminate against women for 
not wearing makeup, then employers cannot discriminate against men for wearing 
makeup. 
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BEST PRACTICES AND  
STRATEGIC SUGGESTIONS 

  Develop a policy 

  Accommodate without segregating 

  Identify students and staff by the name and gender they prefer (to the extent 
legally possible) 

  Prepare a public response in anticipation of questions that protects privacy 
rights 

  Bring in reputable outside experts to train staff and students 

  Include the LGBT population in any existing bullying or harassment programs 

  Partner with the family and student to develop a plan to address anticipated 
issues 






















