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  A public record: 
 Is kept by a public office or a person responsible for public 

records AND 
 Is “any document, device or item, regardless of physical form or 

characteristic” that: 
  Is “created by, received by, or coming under the jurisdiction of a public 

office” AND 
  Serves to document the organization, functions, policies, decisions, 

procedures, operations, or other activities of the office, AND 
 Does not fit an exception to the Public Records Act 

  There are numerous items in a public office’s 
possession that do not document the organization, 
functions, etc. of the office: 
 Junk mail/spam 
 Personal calendars 
 Employee personal information 
 Medical information in personnel files 
 Personal notes made for personal use and not 

shared with others 
 

  An email is a public record if: 
 It is a document, device or item AND 
 Created or received by the public entity AND 
 That documents the organization, functions, policies, 

decisions, procedures, operations or other activities of the 
office 
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  “An email message from a public office’s email system 
can be a public record if it documents the organization, 
functions, policies, decisions, procedures, operations, 
or other activities of the public office” 

  This applies regardless of whether the email was sent 
from a public or private email account 

  If private property (personal cell phones, laptops, etc.) is 
used for a public purpose, a public record is created 
and that record can be disclosed 
 Therefore, phone records and computer usage, as related to 

public uses, are public record.  

  Are text messages considered public records? 

  Under the facts in one case before the Ohio Supreme 
Court, the text messages in question were not public 
records because the text messages did not document 
work-related matters. Therefore, they were not records 
subject to R.C. 149.43 

  But the court failed to address whether text messages 
could be subject to disclosure under the Public Records 
Act 
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  R.C. 121.22- Meetings of public bodies must 
generally be open to the public with notice in 
advance and minutes afterward 

  Meeting = A prearranged gathering of a majority of members 
of a public body for the purpose of discussing public 
business 
 A series of smaller meetings back-to-back that are attended 

by a majority of the public body, when taken as a whole, may 
be deemed meetings 

 Beware of conducting a “meeting” by e-mail! 
 Collective bargaining meetings between a public office and an 

employee organization are not “meetings” for purposes of 
Open Meetings Act 

  The “Openness” Requirement 
  Exception: Executive sessions (discussed later) 

  The “Notice” Requirement 
  Rules must establish a “reasonable” method that allows the public to 

become aware of the time and place of regular meetings 
  Special meetings can be called as long as at least 24 hours notice is given 

to all media outlets and individuals who have requested such notice  
  Notice must include the purpose of the meeting 

  Rules may require payment of a reasonable fee to obtain notice (actual 
cost) 

  Rules typically involve notice to the public through media outlets  

  The “Minutes” Requirement 
 Must be available for public inspection – both draft and final approved 

minutes are public records 
  The following methods are allowable: audio or video-tape recordings, 

word-for-word transcripts, or narrative summaries that identify the 
speakers and statements of speakers 
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  Meeting in which the public is excluded 
 Because the board is meeting away from public scrutiny, it is 

strictly prohibited from conducting public business 
 Executive session may be used to discuss, but not to take formal 

action or deliberate, on certain matters before the public body  
 Any voting or action taken in executive session is invalid 

  The Sunshine Law also invalidates any actions taken in public session if 
they result from an improperly called executive session or from 
deliberations on a matter the law does not permit to be discussed in 
executive session 

 A violation of executive session rules can be cured by later action 
of the board in public session 

  Procedure for Executive Session 
 Board must pass a resolution stating the reason for executive 

session 
 Motion must be specific and must be subjected to a roll call vote  

  RC 121.22- permissible topics of discussion in 
executive session: 
1.  Certain Personnel Matters (appointment, employment, 

dismissal, discipline, promotion, demotion or 
compensation of public employees/officials/students, or 
the investigation of charges or complaints) 

2.  Sale/Purchase of Property 
3.  Conferences with an attorney concerning disputes 

involving pending or imminent court action 
4.  Collective Bargaining Matters 
5.  Matters required to be kept confidential by federal law, 

rules, or state statutes 
6.  Security Matters 

  Springfield City Sch. Dist. Bd. Of Educ. v. Ohio Association 
of Public Sch. Emp., Local 530, 106 Ohio App.3d 855, 
(Ohio App. 9th Dist. 1995) 
 “Discussion” v. “Deliberation” – 

 Deliberation involves more than information-gathering, 
investigation, or fact-finding 
 Webster’s Dictionary defines Deliberation as “the act of 

weighing and examining the reasons for and against a 
measure”, or “a discussion and consideration by a number of 
people of the reasons for and against a matter.” 

 Discussion, on the other hand entails “an exchange of words, 
comments, or ideas by the board” 

 Question-and-answer sessions between board members 
and other invitees do not constitute deliberations unless a 
majority of the board members also entertain a discussion 
of public business with one another  
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  Lessons from Case Law: 
 When a public body is functioning in an investigative or 

information-gathering mode, it is not engaged in a 
discussion of public business.  

 A meeting is not invalidated if only the board members are 
present, when the public had reasonable notice and could 
not attend.  

 The Board cannot avoid open meeting restrictions by 
scheduling private meetings such as “retreats” or 
“workshops.” 

 The Board is also prohibited from speaking through private 
conversations during a public meeting so that the public 
cannot determine what actions they are taking.  

 One-on-one meetings between the board president and 
individual board members violates open meeting 
restrictions even though a majority of members were not 
present at any one meeting.  

  R.C. 121.22- As a general rule, the public does not 
have an automatic right to be heard at board 
meetings 

  R.C. 3313.20- A board may adopt a rule which 
allows the public an opportunity to participate 
during board meetings pursuant to the board’s 
general rule-making power 
 By adopting a rule to allow the public to participate in 

board meetings, boards establish a “public forum” 

  Prohibitions on restricting public forums: 
 By allowing a public forum, Boards are restricted 

under the 1st Amendment Freedom of Speech rights 
from limiting access to the public forum other than 
allowable restriction of reasonable time, place, and 
manner 

 Restrictions on speech cannot be based on the 
content of the speech (violates the 1st Amendment) 

 Additionally, Boards cannot discriminate by 
showing favoritism for one speaker over another 
(violates the Equal Protection Clause of the 14th 
Amendment) 
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  Reasonable Time, Place, & Manner Restrictions: 
 Boards may adopt policies with time, place, and manner 

restrictions for public participation at board meetings 
 Restrictions on time, place, and manner must be reasonable 

and consistent (not changing with changes in board 
members/administration) 

 The following restrictions have been considered reasonable: 
 Prior notification of the Board 
 Fixed time limits 
 Allowing the Board to stop speech which is abusive, disruptive, 

profane, inflammatory, or repetitive 
 There is inconsistent precedent on whether a Board can 

restrict speech related to a private issue regarding an 
individual employee of the district 
 Some courts weigh in favor of the free speech rights of the public 

and other courts rule in favor of the privacy interest of the 
employee 

  There does not appear to be any right requiring 
the public to be heard at a board meeting 
 The right is established only by a specific policy of 

the board 
  Therefore, a board can likely repeal a policy that 

permits the public to be heard at a board 
meeting (thereby eliminating the public forum) 
without violating the 1st Amendment 

  Although there continues to be some 
disagreement regarding the use of cameras and 
recorders at board meetings, Boards do not 
appear to have the authority to completely 
exclude the use of cameras and records 

  According to an opinion of the Ohio Attorney 
General in 1988, although Boards cannot 
completely restrict the use of cameras and 
recorders, they can adopt reasonable rules and 
regulations regarding their use 
 Specifically, Boards may require that any recording 

devices be silent, unobtrusive, and self-contained 
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  A mill is 1/10 of 1 penny 
  1 mill produces $1.00 in tax income for every 

$1,000 of assessed value 
 Assessed value = 35% of market value 

  1 mill produces $1,000 in tax income for 
every $1,000,000 of assessed value 

  $100,000 home = $35,000 in assessed value 
 43.2 effective mills 
 $35,000 x .0432 = $1,512; or 
 35 x 43.2 = $1,512 

  H.B. 920 eliminated the possibility of an 
unvoted tax increase 
 When a levy is passed, the amount that a school 

district can raise can never increase 
  Tax Reduction Factor – Effective millage rate 

is reduced as property values increase so that 
the levy does not bring in more revenue than 
when originally passed. 
 Created concept of voted and effective mills 
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  Before H.B. 920: 
 30 voted mills at $10,000,000 in assessed value 

produced $300,000 
 If assessed valuation of property in the school district 

increases to $12,000,000, 30 voted mills would 
produce $360,000 

 This is the reason why school districts must go to the 
voters so often – no increase in revenue with increase 
in inflationary value of real property 

  Once at 20 mill floor, the tax reduction factor 
does not apply.  Revenue on those 20 current 
expense mills can increase with inflation. 

  Every district must levy 20 mills for current 
expenses to receive state funding 
 They all currently do 

  Once at 20 mill floor, the tax reduction 
factor does not apply.   
 Tax reduction factor cannot reduce a district 

below 20 effective mills 
 Revenue on those 20 current expense mills can 

increase with inflation. 
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  Fourteenth Amendment to the U.S. 
Constitution 
 Requires generally that notice and an opportunity to 

be heard must be provided before any person is 
deprived of “life, liberty, or property” 

 Tenured employment by a school district is a 
property right 
 Non-tenured employment may also be considered a 

property right 
 Advise providing pre-discipline due process regardless of 

whether tenured or non-tenured employee 

  Must have good and just cause to terminate the 
contract of ANY teacher 

  Before terminating employment contract: 
 Written notice signed by the treasurer indicating intent 

to terminate contract and grounds for termination must 
be provided at least 10 days before termination 

 Within 10 days of receiving notice, teacher may request 
hearing before the Board or a referee 

 Board must schedule hearing within 30 days of receipt of 
request for hearing, and treasurer must provide teacher 
notice of hearing place and time at least 20 days before 
hearing 

  7 part analysis: 
 Employee knew of board of education policy 
 Policy was reasonable 
 Investigation was conducted to determine policy 

was violated 
 Investigation was fair and objective 
 Substantial evidence exists to demonstrate 

employee violated policy 
 Policy has been consistently applied 
 Discipline was reasonable and proportional 
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  Hearing before the Board or a referee: 
 Hearing cannot be held during the summer without 

the teacher’s consent 
 Hearing must be private unless teacher requests 

meeting be public 
 If before the Board, hearing must be conducted by a 

majority of the board and limited to the grounds 
given for termination 

 Board must provide stenographic record of the 
proceedings 

 Board may suspend a teacher pending final action 
to terminate 

  After the hearing by a referee: 
 Referee must file a report within 10 days 
 Board may accept or reject referee’s 

recommendation in the report by majority vote 
 After a hearing by the Board, the Board may enter 

the determination in its minutes by majority vote 
 Order of termination by the Board must state the 

grounds for termination 
 If Board votes against termination: 
 The charges and record must be physically expunged 

from the minutes 
 The teacher must be paid for any lost salary due to 

suspension 

  Alternatives to Termination 
  Suspension without pay for non-teaching 

employees is easier than for teaching 
employees 

  Often utilize a Last Chance Agreement when 
it is not clear that a board of education will 
prevail in a termination case 
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  R.C. Chapter 4117 imposes a duty on public 
employers to recognize qualifying labor 
organizations of employees for the purpose 
of collective bargaining—establishes SERB 

  Board must: 
 Extend recognition 
 Engage in good-faith collective bargaining with 

exclusive representatives 
  

  Good Faith Bargaining 
 Statute requires public employer to “bargain in good 

faith . . .” 
 Good Faith Bargaining = mutual obligation to meet at a 

reasonable time and place to bargain with the intention 
of reaching agreement or to resolve questions arising 
under the labor contract 
 This does not obligate either party to agree or concede to 

any proposal 
 SERB generally defines the concept as an obligation to 

actively participate in deliberations and indicate a 
present intent to find a basis for agreement 
 SERB will consider the totality of circumstances to determine 

if parties bargained in good faith  
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  R.C. 4117.08- Mandatory Subjects of Collective 
Bargaining: 
 Wages 
 Hours 
 Terms and Conditions of Employment 
 Continuation, Modification, or Deletion of an Existing 

Provision of the CBA  
  R.C. 4117.08- Permissive Subjects of Collective 

Bargaining: 
 Broad in terms of permissive subjects 
 The 9 permissive managerial powers under R.C. 4117.08 can 

become mandatory if the exercise of one of the managerial 
rights affects working conditions or terms of a contract 

 Additionally, once a permissive subject is included in a CBA, 
it becomes mandatory because the union then has a right to 
bargain over whether (and how) it remains in the CBA 

  R.C. 4117.08- Nine Managerial Powers typically under the 
board’s authority: 
 Determine managerial policy (functions and programs of the 

district, standards of service, overall budget, utilization of 
technology, organizational structure) 

 Direct, supervise, evaluate, or hire employees 
 Maintain and improve efficiency and effectiveness of 

operations 
 Determine the methods, process, means, or personnel by 

which operations are conducted 
 Suspend, discipline, demote, or discharge for just cause, or 

lay off, transfer, assign, schedule, promote, or retain 
employees 

 Determine the adequacy of the work force 
 Effectively manage the workforce 
 Take action to carry out the general mission of the district 

  SERB Balancing Test to determine whether subject 
matter is mandatory or permissive: 
 If the subject is alleged to affect and is determined to have 

a material influence on wages, hours, or terms and other 
conditions of employment and involves the exercise of 
inherent management discretion, the following factors must 
be balanced: 
 (1) The extent to which the subject is logically and reasonably 

related to wages, hours, terms and conditions of employment 
 (2) The extent to which the employer’s obligation to negotiate 

may significantly abridge its freedom to exercise those 
managerial prerogatives in R.C. 4117.08(C) 
  Including examination of the type of employer and whether inherent 

discretion of the subject matter at issue is necessary to achieve the 
employer’s essential mission and its obligations to the general public 

 (3) The extent to which the mediatory influence of collective 
bargaining and any impasse resolution mechanisms are the 
appropriate means of resolving conflicts over the subject matter 
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  A board cannot unilaterally modify any 
mandatory subject (not covered in the CBA or 
within the existing CBA) without a waiver of 
negotiation or agreement of both parties  

  Unless immediate action is required due to: 
 (1) exigent circumstances that were unforeseen at 

the time of negotiations or  
 (2) legislative action taken by a higher-level 

legislative body after the agreement became 
effective that requires a change to conform to the 
statute 

  Even though the right to bargain can be waived, 
there is a strict standard for inferring a waiver 
 The union’s disinterest in bargaining must be “clear 

and unmistakable” 
  A waiver most commonly occurs under the 

following circumstances: 
 Express language in the CBA 
 Union inaction when given the opportunity to 

bargain 
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  Ohio Revised Code section 3319.01 governs 
terms and conditions of hiring, firing, and 
non-renewing superintendent 

  Term must start August 1 
  May not be longer than 5 years 
  Must set compensation which may not be 

decreased during the term except as part of a 
uniform plan of reduction affecting salaries of 
all employees 

  Public Involvement 
 Community Forums 
 District Visits  

  Search Firms 
 Statutorily, may use ESC 
 Others 

  Public Records 
 What are they? 
 Why is it important? 
 When do we have to release them? 
 

  Cincinnati Enquirer v. Cincinnati Public Schools 
 Third party agent solicited applicants, assigned number to 

each applicant 
 Applicants were told to bring materials to board meeting 

and advised that they should take materials with them 
when they left 

 Board members were given applications at board meeting 
but they were kept by the applicants when they left 

 Public record means records kept by any public office 
 Because they were not kept by the Board they were 

not public records 
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  Can a board of education require 
administrators or other employees to reside 
in the district as a condition of employment?  

  ORC §9.481 broadly states that no political 
subdivision in the state may require as a 
condition of employment any employee to 
reside in any specific area of the state.  

  The statute has long been interpreted to 
prohibit school districts from passing or 
enforcing a residency requirement on 
administrators or other district employees.  

  ORC 3319.01 does create one exception to 
this rule.  

  The statute expressly authorizes the board of 
education to require that a superintendent 
reside in the district.  

  The statute is limited specifically to the 
superintendent, and the board cannot extend 
the requirement to other positions.  

  May non-renew on or before 1st day of March 
of the year in which the contract expires 
 Resolution and written notice of non-renewal must 

be provided by March 1st  
 March 1st date presents difficulties concerning the 

effectiveness of the Superintendent between March 
1st and August 1st 

  Failure to non-renew results in automatic re-
employment for a term of one year 
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  Section 3313.22 governs the hiring, firing, 
and non-renewal of a Treasurer 

  Term must start August 1st and end July 31st  
  Up to 5 years 
  Automatic reemployment for 1 year term 

unless re-employed or given written notice of 
non-renewal by March 1st of the year in which 
the contract expires 

  May re-employ between January 1st of the 
year preceding the year in which the contract 
expires and March 1st of year contract expires 
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Questions? 
Gary Stedronsky 

ENNIS, ROBERTS & FISCHER CO., LPA 
1714 West Galbraith Road 

Cincinnati, Ohio 45239 
513.421.2540 

gstedronsky@erflegal.com 
 
 
 


