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Fair Share/Right to Work – What’s Next? 

By  John E. Britton 
jbritton@ennisbritton.com 

 
What is “Right to Work” 

• “Right” of a person to hold a job without having to pay dues or “fair share” 
or “agency” fees to a union. 

• 28 states (and counting) have enacted legislation which protects this 
“right.” 

• These laws do not prevent anyone from joining a union or from paying 
union dues voluntarily. 

• In so doing, these provisions protect each person’s freedom of association 
by prohibiting the payment of union dues as a required condition of 
employment. 

• What’s in a name? 
 

The History of “Union Security” Agreements 
• The Wagner Act – Congress passed the National Labor Relations Act 

(NLRA) in 1935 to both protect and regulate the right of workers to 
unionize and collectively bargain for wages and benefits. 

• In 1947, the Taft-Hartley Act was passed to adjust the perceived imbalance 
in favor of unions. 

• Currently, House Bill 53 has been introduced and would bring Ohio into 
the majority of states with right to work laws for public employees. A 
companion bill, House Bill 113, would do the same for private employees. 

• These bills would remove any requirement that employees join or pay dues 
to any employee organization AND prohibit an employee organization 
from being required to represent public employees who are not members 
of an employee organization. 

 
The U.S. Supreme Court  

• State “right to work” laws may be rendered somewhat unnecessary, as the 
U.S. Supreme Court is set to rule (again) on the constitutionality of fair 
share fees for public employees. 
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• Last year, the Court deadlocked 4 – 4 in the Friedrichs case involving fair 
share fees and California teachers, leaving them in place for the time 
being. 

• Had it not been for the untimely passing of Justice Anton Scalia, most 
believe that the Court would have declared such fees as an 
unconstitutional infringement on the First Amendment rights of 
government workers not to associate with a union. 

 
What About Abood? 

• In 1977, the Court dealt with the issue of fair share fees when some Detroit 
teachers objected to paying them on First and Fourteenth Amendment 
grounds (free association). 

• Teachers who did not want to join the union were nevertheless required to 
pay 100% of the union’s dues in order to remain employed by the schools.  
The dissident teachers claimed that a substantial amount of their dues 
money was used for political purposes, and not for the union’s duties as the 
bargaining agent for the teachers. 

• The Court upheld the validity of these service charges to the extent that 
they were for collective bargaining, contract administration, and grievance 
adjustment purposes. 

 
Examining the Arguments for Upholding Abood 

• Stare Decisis – the power of precedent. 
• Related to this, the Abood decision has been used to define First 

Amendment principles in other cases involving expression by groups 
which include persons who object to the speech but must remain members 
of the group by law. 

• Fairness – fair share fees equitably distribute the cost of legitimate 
collective bargaining activities and avoids the injustice of “free riders.” 

• The government, as an employer, has a legitimate interest in labor 
stability which is promoted by an exclusive representative – which agency 
fees promote. 

 
Examining the Arguments for Overturning Abood 

• The Court already has started to “nibble” at the Abood decision. 
• The fundamental issues in collective bargaining (terms and conditions of 

employment/wages/benefits) address the spending of public dollars and 
operation of the government – and are inherently political. 

• It is nearly impossible to separate chargeable from non-chargeable 
expenses for non- members who object to funding them.  This issue is 
regularly litigated. 

• Exclusive representation is overrated – the federal government, the post 
office and 28 states operate just fine without agency fees. 
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Enter Mark Janus 

• Child support specialist with the Illinois Department of Healthcare and 
Family Services: 
“I went into this line of work because I care about kids. But just because I 
care about kids doesn’t mean I also want to support a government union. 
Unfortunately, I have no choice. To keep my job at the state, I have to pay 
monthly fees to the American Federation of State, County and Municipal 
Employees, a public employee union that claims to ‘represent’ me. I’m 
filing this case on behalf of all government employees who want to serve 
their community or their state without having to pay a union first.” 
 

The National Right to Work Legal Defense Foundation on the Janus case 
• Mark Mix, President: 
 

“For too long, millions of workers across the nation have been forced to 
pay dues and fees into union coffers as a condition of working for their 
own government. Requiring public servants to subsidize union officials’ 
speech is incompatible with the First Amendment. This petition asks the 
Supreme Court to take up this case and revisit a nearly half-century-old 
mistake that led to an anomaly in First Amendment jurisprudence.” 

 
AFSCME’S Response to Janus 

• Lee Saunders, President of AFSCME: 
 

“This case is yet another example of corporate interests using their power 
and influence to launch a political attack on working people and rig the 
rules of the economy in their own favor. When working people are able to 
join strong unions, they have strength in numbers they need to fight for 
the freedoms they deserve, like access to quality health care, retirement 
security and time off work to care for a loved one. The merits of the case, 
and 40 years of Supreme Court precedent and sound law, are on our 
side. We look forward to the Supreme Court honoring its earlier rulings.” 

 
Meanwhile, on the other side of Washington…… 

• Senate Democrats, in September, introduced legislation to repeal all state 
right-to-work laws, arguing that they are wrong because they make it 
harder to form unions. 

• The Washington Examiner reported that same week that some estimates 
show that unions gave liberal activist groups and PAC’s nearly $765 million 
between 2012 and 2016. 
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Predicting Outcomes 
• In a 2014 case, the Supreme Court ruled that Abood did not apply to home 

health care aides paid by state Medicaid programs to take care of individual 
patients. 

• Subsequently, 29,000 of these aides in the agency shop states of 
Washington and Oregon alone were advised of their right to “opt out” of 
paying these fees. 

• 11,399 opted out, costing the SEIU nearly $5 million dollars in annual 
revenues. 

• Understandably, public sector unions (including the NEA) are bracing for 
an unfavorable decision in the pending Janus case. 

 
Participation in Teachers’ Unions is Already Down 

• According to recent data reported in Education Week, the percentage of 
teachers participating in unions has been steadily declining over the last 
two decades. 

• About 70% of teachers in the US participate in unions, down from 74% in 
2011-12 and 79% as recently as 1999-2000. 

• Some of that drop resulted from right-to-work statutes being passed since 
2012 in Indiana, Kentucky, Michigan, West Virginia, Wisconsin and 
Missouri. 

• Assuming that Janus eliminates fair share fees, teacher unions (and 
others) will likely see a big dip in membership and revenue. 
 

What Some Unions Are Doing in Advance of Janus 
• Minnesota’s NEA affiliate has increased dues on members and non-

members by $14 in anticipation of the Janus decision.  They have 86,000 
teachers. 

• In addition, Minnesota teachers are presented with a “membership 
renewal” card authorizing the union to deduct dues with automatic 
renewal each year, “irrespective of the [signatory’s] membership in the 
union.” 

• Public sector unions are “narrowing” the window for opting out of paying 
dues for that portion which funds political activities. 

 
R.I.P. Fair Share Fee? 

• Although not a knockout blow, the Janus decision will leave a mark on our 
recognized labor associations. 

• Union membership will decrease, but so far the numbers are not 
staggering in right to work states. 

• Since unions are not going away AND since this is going to be a gut punch 
– what, if anything, should you do? 
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• The choice you make can and will have ramifications in both the short and 
long term. 

 
R.I.P 

• Reactive: Celebrate the great victory of the First Amendment and 
encourage staff members to give themselves a raise. 

• Inactive: Become Switzerland and let things sort themselves out.  Stay on 
the sidelines. 

• Proactive: Reach out now to our valued labor associations/partners and 
remind them that they are important to our operation regardless of 
whether or not they can charge a fair share fee. 

 
Prognostications 

• After Janus, unions will work harder to recruit and sustain membership. 
• Hopefully, this will include more transparency, less intransigence and 

greater accountability of its leadership to its members. 
o If your glass is half full – this could increase the opportunity for 

collaboration and cooperation. 
o If your glass is half empty – perhaps the unions will become more 

strident in order to justify (increased) dues amounts. 
 


