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ACA REPEAL & REPLACE
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• Focus during 2016 campaign was on repeal of the ACA

• Because GOP “controls” both houses of Congress and 
the White House, repeal was viewed as likely.

• But it quickly became apparent that repeal without a 
replacement was not feasible.

• After repeated efforts to repeal and replace, the issue 
now appears dead for 2107 without bipartisan support, 
which is unlikely. 

ü September 30 was the deadline for passing a bill in the 
Senate with a simple majority vote.
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WHY SO DIFFICULT?
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• Complexity:  The ACA is a long and complex law 
that did far more than just create the exchanges 
and provide subsidies to lower income individuals 
to purchase health insurance.

• Dissension:  There is no common vision within 
the GOP on what should replace the ACA.

• Entitlement: Now that people have had access to 
insurance on the exchange with subsidies, it’s 
more difficult to take that away.
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ACA COMPONENTS
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• There are 4 main components of the ACA:
ü Delivery system reform

ü Insurance market reform

ü Taxes

ü Medicaid expansion

• Delivery system reform is being implemented without a great 
deal of controversy.

• The focus of this presentation is insurance market reforms and 
taxes, although Medicaid expansion has also been 
controversial.
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CONTROVERSIAL PROVISIONS
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• Exchanges

• Essential Health Benefits

• Preventive care with no OOP

• No Lifetime or Annual Limits on benefits

• Individual Subsidy

• Individual Mandate and related Penalty 

• Employer Mandate and related Tax

• Insurance Premium Tax

• Medical Device Tax

• Cadillac Plan Tax

• Medicaid Expansion
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OTHER PROVISIONS
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While these provisions are far less controversial, 
they are making “repeal” more difficult because 
more moderate members of the GOP want to keep 
these in place: 
• Coverage to age 26
• No pre-existing condition limitations
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REAL ISSUE
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The current insurance market is not sustainable
• Insurance premiums have been increasing

ü Drives the cost of subsidies higher
ü Makes coverage unaffordable for those who do not 

qualify for a subsidy, which is people with incomes 
over 400% of the FPL.

• Insurance company losses are increasing
ü Insurers are pulling out of the exchanges/individual 

markets.
ü Many counties have only one carrier on the 

exchange.
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PREMIUM INCREASES
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May 23, 2017 HHS Report:
• Average premiums in 39 states on federal exchange 

increased 105% from 2013 to 2017.
• Ohio premiums increased 86% during same period.
August 10, 2017 KFF Report:
• Based on initial filings, the change in benchmark 

silver premiums will likely range from -5% to 49% 
from 2017 to 2018 across 21 major cities surveyed. 

• The difference in premium subsidies in these same 
21 cities will be between -13% to 239%.
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EXCHANGE MARKET
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• June 6, 2017 – Anthem pulls out of Ohio market
• July 1, 2017 – Premier pulls out of Ohio market

ü 20 Ohio counties without an Exchange carrier 
ü 18 other counties across U.S. without a carrier

• July 31, 2017 – ODI persuades carriers to cover 
19 counties, trying to cover the 20th (Paulding)

• August 24, 2017 – Last “bare” county in U.S. 
gets exchange plan (CareSource in Paulding) 
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S

Source: CMS 2018 Health Insurance Exchange Coverage Maps as of 6/9/2017
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ROOT CAUSES
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• Adverse Selection
ü The system is based on the assumption that everyone will 

have coverage.
ü The individual mandate, even if enforced, is not strong 

enough to force everyone to buy coverage.
ü Those who are buying coverage tend to be those who are 

sicker or older.

• Mandated Benefits
ü Everyone must buy a plan with essential health benefits and 

no coverage limits.
ü The only way to reduce the cost of coverage is to buy a plan 

with higher deductibles. 
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ONGOING EFFORTS
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• There are a number of bipartisan proposals that 
attempt to “fix” rather than completely repeal
ü Bipartisan Governors’ proposal
ü Bipartisan Caucus proposal
ü Other bipartisan proposals 

• President is talking to Democrats to see if he can 
gain support for a compromise.

• Executive Orders/Regulations which nibble away 
at the edges.
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EXECUTIVE ORDER
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Executive Order issued on October 12, 2017 
• Instructed department heads to exercise all authority and 

discretion available to do the following:
ü Waive, defer, exempt, or delay the implementation of any 

provision that would impose a fiscal burden on any State or 
a cost, fee, tax, penalty, or regulatory burden on any person.

ü Provide greater flexibility to States and cooperate with them 
in implementing healthcare programs.

ü Encourage the development of a free and open market in 
interstate commerce for the offering of healthcare services 
and health insurance, with the goal of achieving and 
preserving maximum options.

ü Adopt regulations as necessary to implement the Order.
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IMPACT ON SCHOOLS

15

• School districts are subject to the following:
üEmployer shared responsibility & penalty
ü 1094/1095 reporting requirements

• Cadillac Tax and other fees
• Insurer losses and instability in the individual 

insurance market increase costs for all markets, 
including group

• Part-time employees access coverage through 
individual market  
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• Funding for individual premium subsidies
• More authority/flexibility for states
• Allow use of premium subsidies off exchanges
• Allow use of premium subsidies for COBRA
• Repeal or delay medical device tax and health 

insurance premium tax
• Repeal or delay Cadillac Tax

POSSIBLE AREAS OF 
AGREEMENT
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COMPLICATIONS
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• Tax Reform at top of 2018 congressional agenda
• Balanced budget is also a priority of GOP
• Many of the areas of potential compromise 

involve the repeal of revenue producing 
provisions.

• Funding premium subsidies is expensive
• Medicaid expansion funding will also be an issue 
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WHERE FROM HERE?
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• Complete repeal dead for 2017 and probably 
beyond.

• Repeal and replacement in 2017 probably dead.
• Prognosis for repeal and replacement in 2018 

poor.
• Modest changes to “fix” some of the worst 

problems possible. 
• The current system crashing and burning is still a 

possibility. 



©	Bricker	&	Eckler	LLP	2017		|		www.bricker.com	 19

HEALTH INSURANCE 
TODAY 
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WHAT YOU CAN DO
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Despite the uncertainty about the future of the 
ACA, there are things you can do to

• Minimize compliance risks and penalties
• Control financial exposure
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• Review Plan Documents
ü Inconsistent provisions
ü Conducting a self-audit
ü Note: The IRS requests 125 (also called cafeteria) plan document during 

audits of 403(b) and 457(b) plans.

• Participant Notices

• Nondiscrimination Testing
ü Multiple rules with differing requirements: 105(h) self-insured plans, 125 plans, 

fully insured plans
ü Can come into play when providing higher paid employees more generous 

benefits than others. 
ü Example: School district pays 100% of health insurance premium for 

Superintendent and Treasurer, but 80% for all other employees.

• Cadillac Tax

MINIMIZING COMPLIANCE 
RISKS
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MINIMIZING COMPLIANCE RISKS -
PLAN DOCUMENTS
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• Consistency: Terms of health plan documents, 125 plan document, stop-loss 
policies and collective bargaining agreements must be consistent.
ü Example –

─ CBA provides that all employees are eligible for health insurance, while 
health plan document and stop-loss policy state employees must work 
20+ hours per week to be eligible.

─ School could be on the hook for a large medical claim that the stop-
loss policy won’t cover.

ü Plan provisions that may not be consistent 
─ Eligibility
─ When benefits begin and/or terminate
─ Leave provisions

• Accuracy

• Cash opt-outs: language must be in 125 Plan document
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MINIMIZING COMPLIANCE 
RISKS - NOTICES
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• Summary of Benefits and Coverage (SBC)
• Notice of special enrollment rights under HIPAA
• Women’s Health and Cancer Rights Act Notice
• CHIP notice
• Updated COBRA notices
• Notice of Exchange
• HIPAA Notice of Privacy Practices
• Medicare Part D notice
• Newborns’ and Mothers’ Health Protection Act Notice
• Wellness program notice
• Mental Health Parity & Addiction Equity Act Notice
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MINIMIZING COMPLIANCE 
RISKS – SELF-AUDITS
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• Compliance: Identifies missing documents, 
notices & inconsistent provisions before they are 
identified by the DOL, IRS or other agency or 
court.

• Knowledge: Creates a better understanding of 
your plans.
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MINIMIZING COMPLIANCE RISKS -
NONDISCRIMINATION TEST FOR 
SELF-INSURED PLAN
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• Code Section 105(h)

• Can’t discriminate in favor of highly compensated 
individuals
ü 5 highest paid officers (facts and circumstances)
ü 10% shareholder
ü Highest-paid 25% of employees

• Eligibility and Benefits tests
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MINIMIZING COMPLIANCE RISKS -
NONDISCRIMINATION TEST FOR 
125 PLAN
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• Code Section 125
• Can’t discriminate in favor of highly compensated 

individuals
ü Officers (facts and circumstances)
ü 5% shareholder
ü $120,000+ compensation (for 2017)
ü Spouse or dependent of the above

• Eligibility and Benefits tests
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MINIMIZING COMPLIANCE RISKS -
NONDISCRIMINATION TEST FOR 
FULLY INSURED PLANS
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• ACA applies “rules similar to” 105(h)               
non-discrimination rules for self-insured plans to 
fully insured group health plans.

• Implementation delayed until proposed 
regulations are released (waiting since 2010).
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MINIMIZING COMPLIANCE 
RISKS – CADILLAC TAX
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• Cadillac Tax on high-cost employer plans –
implementation delayed until 2020.

• Republican repeal efforts did not eliminate the 
Cadillac Tax, only delayed it further.

• Still exists, even though both parties hate it.
• Tax equals 40% of the value of health benefits 

exceeding thresholds projected to be in 2020 -
$10,800 for single coverage, $29,050 for family 
coverage.
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CONTROLLING FINANCIAL 
EXPOSURE
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• Cash opt-outs
• Spousal exclusions & surcharges
• Dependent eligibility audits
• Wellness programs
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CASH OPT-OUTS
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• Employer provides employees eligible for health 
coverage a cash amount to decline health 
coverage.

• Must be in the 125 plan document
• Could impact “affordability” of employer’s health 

plan under the ACA
• Conditional v. Unconditional
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SPOUSAL EXCLUSIONS & 
SURCHARGES
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• Spousal Exclusion - an employee’s working spouse is 
ineligible for the employer’s health coverage if he/she 
is eligible for health coverage from his/her own 
employer. 

• Spousal Surcharge - an employee pays an additional 
cost to cover a working spouse who has the option to 
elect health coverage from his/her employer and has 
declined the coverage.

• HIPAA implications of each option
• Documentation Issues
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DEPENDENT ELIGIBILITY 
AUDITS
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• Verifies dependent eligibility for health coverage
• Can have high ROI
• Who performs – internally or hiring an outside 

vendor?
• How to deal with ineligibles?

ü Reimbursement of premiums or claims paid?
ü No penalty on initial audit, penalties applied to future 

audits?
ü Termination?
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WELLNESS PROGRAMS
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• Wellness programs can help control costs in the 
long term, but not an immediate solution.

• Many options/vendors available
ü Participatory Programs 
ü Activity Based Programs
ü Outcome Based Programs

• Rules limiting incentives are complex
ü Carefully review programs to ensure compliance
ü Don’t just rely on vendor to design a compliant program
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